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Brown Bag Lunch:   
Inside the Courtroom of 
Judge William S. Dato
By: Marisa Janine-Page

On September 28, 2011, 
Judge William S. Dato sat 
down with ABTL members 
for an informal discussion on 
insights into his courtroom.  
Judge Dato addressed his 
approaches to case manage-
ment and law and motion.

Case Management 
In the majority of his 

assigned cases, Judge Dato 
sets trial for 12 to 15 months 
from filing.  In cases with minor unforeseen de-
velopments, he may entertain 18 months from 
filing.  However, if a party wants trial set further 
out than 18 months, that party will be required 
to meet a greater burden of showing good cause.  
Likewise, if a trial continuance is sought, even 
if the parties stipulate, Judge Dato requires all 
the details in the supporting declaration(s).  He 
is willing to consider such stipulations, but the 

Budget Cuts and the  
State of the San Diego 
Superior Court
By: Jessica A. Chasin

On September 19, 2011, ABTL presented its 
dinner program “The State of The Court: How 
State Budget Cuts Will Affect Our Superior 
Court.”  The speakers included Presiding Judge 
Kevin Enright, Civil Presiding Judge Jeffrey 

Barton, Judge Joan Lewis, 
and Court Executive Officer 
Michael Roddy. 

The Budget Shortfall
Judge Enright provided 

a brief fiscal overview.  The 
California Legislature cut 
2011 fiscal year court fund-
ing by $350 million.  This 
is on top of the cuts already 
instituted over the past sev-
eral years.  More than $300 
million earmarked for court 

construction was swept into the state’s general 
fund and is no longer available to the courts.  

San Diego court’s Executive Officer, Michael 
Roddy, offered an overview of how San Diego is 
dealing with the severe budget cuts.  Over the 
past five years, San Diego has managed to find 
short term solutions to immediate funding short-
falls.  The courts have now used every spare dol-
lar they were able to dig out of the couch cush-
ions to minimize the impact of the budget crisis 
on court services.  All of the “one-time fixes” have 
been exhausted, and the full impact of the bud-
get woes are likely to hit San Diego in the next 
fiscal year.  Throughout the evening, the panel 
referred to the pending impact as financial “Ar-
mageddon.”  
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controls its funding. You may have noticed that 
legislators are much younger than they used 
to be and that there are fewer lawyers in their 
ranks.  Therefore, we may have a legislature that 
is not entirely aware of the benefits of the court 
system. Do they understand that the courts and 
the people that use them are their constituents?  
Maybe not.  But YOU do.  

Write to your legislator, have your clients 
(many of them people and businesses with ex-
traordinary power) do so as well.   Explain  that 
we are in an unprecedented time of recession (if 
not depression) when people need access to the 

courts more than ever, to resolve their foreclo-
sure, tenancy, business and employment prob-
lems (not to mention the ever present divorce and 
custody matters).  Any increase to the already 
problematic shortage of courtrooms, judges and 
court staff will imperil equal access to the courts 
and to justice.  That is not acceptable.  Our le-
gal system is envied throughout the world.  It 
is a model for all nations that aspire to freedom 
and we need to do our part to make sure that it 
remains that way.  Former U.S. Supreme Court 
Justice Sandra Day O’Connor said it best (even 
though it was in the context of a discussion about 
judicial elections it is equally applicable here):  
“Justice Souter and I look at the court as the one 
safe place where a person can have a fair and 
impartial hearing to resolve a legal issue and we 
have to keep that.”

I could not have said it better myself.

ABTL’s found-
ing President, Allan 
Browne, said that “one 
of the great byprod-
ucts of ABTL is the fact 
that it has developed 
wonderful camaraderie 
amongst trial lawyers… 
and all of us share 
similar concerns in the 
courthouse as well as 
the legislature.”  

ABTL offers the 
unique opportunity to learn from those that 
lead the legal community both in practice and 
from the bench.  In addition, entering a court-
room where the judge presiding or your oppos-
ing counsel is someone that you had dinner with 
at an ABTL event the Monday evening before 
provides an advantage – not one that will nec-
essarily impact the outcome of your case – but 
instead the “wonderful camaraderie” that Allan 
Browne describes.  

This year practitioners and judges joined to-
gether at an ABTL dinner program on a Mon-
day evening in San Diego to share their concern 
about the crisis that impacts California’s courts.  
Described as “courtmageddon” in San Francisco 
(25 courtrooms closed, almost all civil, and 200 
employees let go) the crisis looms large over the 
entire state and San Diego is no exception.  In 
fact, a large number of court systems throughout 
the country are facing budget cuts and have had 
to freeze or reduce salaries, lay off staff, reduce 
operating hours, increase fines/fees paid by the 
public and leave positions for judges and court 
staff unfilled.

I will use my last President’s letter to discuss 
the issue and to once again ask for your help.

Why is the judicial system facing this battle?  
Despite the fact that the judiciary is an inde-
pendent branch of government, the legislature 

Anna Roppo

President’s Letter
By Anna Roppo, President ABTL San Diego

“Any increase to the already 
problematic shortage of courtrooms, 
judges and court staff will imperil 
equal access to the courts and to 
justice.  That is not acceptable..”
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A high-tech video or a snappy PowerPoint 
can be a dream at trial, livening up testimo-
ny and simplifying complex ideas.  But these 
technologies can turn into nightmares on ap-
peal if a party doesn’t make a proper record.  
Making a record of a high-tech trial can be 
tricky because court reporters usually are not 
required to transcribe videos and slideshows.  
No matter how brilliant your video deposi-
tion was, it won’t matter on appeal unless 
you properly make your record.  As one court 
wrote, on appeal, “if it is not in the record, it 
did not happen.”  (Protect Our Water v. County 
of Merced, 110 Cal.App.4th 362, 364 (2003).)  
Even worse, if you fail to provide a sufficient 
reporter’s transcript and no error is evident, 
the appellate court will presume the judg-
ment is correct.  (See, e.g., Foust v. San Jose 
Const. Co., Inc., 198 Cal.App.4th 181, 186-97 
(2011).)  “To put it another way, it is presumed 
that the unreported trial testimony would 
demonstrate the absence of error.”  (Estate of 
Fain, 75 Cal.App.4th 973, 992 (1999) (empha-
sis added).)  

Don’t join the litigants who lost their ap-
peals because they didn’t make an adequate 
record.  Here are some steps you can take to 
be confident your high-tech trial will make an 
impression on the appellate court.

Videos
A new rule of court that became effective 

in July 2011 clarifies how to get your videos in 
the record.  Because the court reporter gener-
ally does not have to transcribe videos (Cal. 

Rules of Court, rule 2.1040(d), the party offer-
ing the video has the burden of making sure it 
is in the record.  The procedure depends upon 
whether the video is of prior testimony, such 
as a deposition, or is another type of record-
ing.

If the video is of prior testimony, you must 
lodge with the court a transcript of the testi-
mony before you may present the video.  (Cal. 
Rules of Court, rule 2.1040(a)(1).)  When you 
play the recording, identify for the record the 
page and line numbers of the testimony you 
are offering.  (Ibid.)  For instance, “For the re-
cord, I am playing the video deposition of Mrs. 
Brown, page 12, line 4 through page 36, line 
10.”  Then, either at the close of evidence or 
within five days of offering or presenting the 
recording, whichever is later, serve and file a 
copy of the transcript.  (Cal. Rules of Court, 
rule 2.1040(a)(2).)  The version you file and 
serve must: (1) show on its cover the wit-
ness’s name, (2) include the pages containing 
the testimony you presented or offered, and 
(3) be marked to identify exactly which tes-
timony was presented or offered.  (Ibid.)  You 
can use brackets in the margins to mark the 
testimony.  

If the video is not prior testimony, a slightly 
different procedure applies.  Before you pres-
ent such a video in court, you must provide 
the court and opposing parties a transcript of 
the recording and a copy of the video.  (Cal. 
Rules of Court, rule 2.1040(b)(1).)  If you for-
get, you may be able to provide the transcript 

High Tech Trials on Appeal
By Kate Mayer Mangan

This is the first in a series of biannual articles that will present tips and infor-
mation that trial lawyers can use to set up their cases for success on appeal.  The 
columns will cover everything from the practical to the esoteric, from hints for pre-
serving your record to appellate motion practice, and everything in between.  Please 
look for the column in future issues of the ABTL Report. 

(see “Making the Record” on page 6)

Kate Mayer Mangan
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or copy later for a showing of good cause, (Cal. 
Rules of Court, rule 2.1040(b)(2)), but the best 
practice is to provide the transcript and copy 
before you try to present the video. 

Make sure that the clerk marks the tran-
scripts for identification and files them.  (Cal. 
Rules of Court, rule 2.1040(c).)  You should 
also make sure that opposing counsel does 
the same, in case you need to base an appeal 
on your opponent’s video evidence.  

As a failsafe, you should also make an oral 
record of exactly what you played in court.  
For example, say “Please let the record show 
that the video commenced with the counter 
set at 4011, showing the scene where . . . , and 
the video stopped when the counter read 8902 
and the last scene was . . . .”  It’s important to 
describe the scenes so that an appellate court 
can make sure it views the same part of the 
video you played.

You always have the option of requesting 
that the court reporter record the content of 
a video.  (Cal. Rules of Court, rule 2.1040(d).)  
This is not advisable for long video deposi-
tions or other lengthy videos that can stand 
alone.  However, you may want the court re-
porter to take down video clips that are in-
terspersed with live testimony.  For instance, 
if you use video deposition clips to impeach a 
live witness, the appellate court will be able 

to understand the impeachment better if the 
transcript shows the live testimony immedi-
ately followed by the impeaching testimony.

PowerPoints
Like videos, PowerPoints are not au-

tomatically part of the record.  Preserving 
slides, both yours and your opponent’s, can be 
critical because PowerPoints can create ap-
pealable issues.  (See, e.g., People v. Katzen-
berger, 178 Cal.App.4th 1260, 1269 (2009).)  
The best way to preserve a slideshow is by 
saving it on a disc and marking the disc as 
an exhibit.  That way the appellate court can 
see exactly what was presented, even if the 
slides contained animation that a printout 
wouldn’t convey.  (See, e.g., People v. Chia 
2007 WL 3073341 at *7 [court reviewed the 
presentation that was admitted into evidence 
on a compact disc].)  As a safeguard against 
any technology glitches, you should also sub-
mit a hard copy printout of the PowerPoint 
and mark that as well.  Make sure your op-
ponent does the same.

Kate Mayer Mangan practices appellate 
law at Mayer Mangan, A PLC and previously 
practiced at Latham & Watkins, LLP.  In 2009, 
Mayer Mangan founded the Appellate Liti-
gation Clinic at the University of San Diego 
School of Law.

continued from page 5
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The intent and design 
of Tips From The 
Trenches, has always 

been to provide surrogate 
mentorship, through inter-
views with elder statesmen 
and women, to the vast ma-
jority of lawyers who today 
don’t have the benefit of a 
consistent mentoring rela-
tionship with a savvy se-
nior partner down the hall, 
who a generation ago, long 

before MCLE mandates and programs broadcast 
on over the web, was the source of most trial tips 
and other words of wisdom derived from years 
in the litigation trenches. This article, however, 
deviates from the usual format. The reason is 
quite simple. When it comes to using technology 
in the courtroom, the most knowledgeable law-
yers are not the grey-hairs, many of whom have 
to be dragged into the digital age kicking and 
screaming, but rather the generation just junior 
to them, who may have much less trial experi-
ence, but understand and utilize technology in a 
way that only those for whom technology is their 
“first language” can. As a consequence this ar-
ticle relies upon a combination of my discussions 
over the years with numerous trial lawyers and 
consultants of all levels of age and experience, 
my personal experience, and a review of a con-
siderable amount of literature on the topic.

During the four years, from 1996-2000, I 
split my professional time between a conven-
tional trial practice here in San Diego,  and work 
throughout the country with renowned jury 
consultant Jo-Ellan Dimitrius of O.J. Simpson, 
Rodney King, Scott Peterson and Enron fame, 
to mention but a few of Dimitrius’ high profile 
cases. I not only co-authored Reading People and 
Put Your Best Foot Forward with Dimitrius, but 
also assisted her as a jury consultant on cases 

Tips From the Trenches: 
Technology In The Courtroom
By Mark C. Mazzarella

Mark Mazzarella

ranging from the prosecution of the first four 
criminal trials against Los Angeles Police De-
partment Rampart Division officers who were 
charged with framing criminal defendants by 
planting evidence or falsifying police reports, 
to the Pinnochio trial in which Dimitrius’ cli-
ent, Francis Ford Coppola, received an $80 mil-
lion dollar verdict against Time Warner for its 
breach of a contract for Coppola to create a re-
make of the Pinnochio story,  and every type of 
case in between. The time for me to have been 
involved in such frequent discussions regarding 
the use of technology in the court room couldn’t 
have been better.  In the late 1990s the use of 
trial technology was in its period of adolescence, 
during which it transitioned from an unstable, 
inexperienced and mistrusted youth to a strong 
and independent adult. 

During this time period, Dimitrius and I 
were often asked by lawyers of all levels of trial 
experience, “How much technology is too much?”  
“If I don’t use technology, will that hurt me?” 
“What are jurors’ expectations regarding the use 
of technology during trial?” and a host of similar 
questions. One question routinely asked before 
investing the time and money into trial technol-
ogy was, “What is the likelihood that it will be 
allowed into evidence at trial?”  The answers we 
gave to such questions then were very different 
than the answers that would have been given 
15 years earlier in the early to mid-1980s, or the 
answers that are appropriate now, 15 years later.  
The reason is simple. 30 years ago the ELMO, 
(nothing but a video camera that projected 
the image of whatever was put under it onto a 
screen), represented the outer limits of common-
ly used trial technology. A lot has changed since 
then.  In fact, the newer generations of lawyers 
probably would be surprised to learn just how 
far the use of technology in the courtroom has 
come over just the past three decades. 

As an illustration, in 1982 I “second chaired” 

(see “Tips” on page 8)
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Tips
continued from page 7

a products liability trial in Los Angeles with 
Bob Steiner against very successful trial attor-
ney, Browne Greene, in which Browne’s accident 
reconstruction expert Derwin Severy,  created 
a number of “Little Big Books”  to graphically 
demonstrate the accident sequence. (For those 
of you who are too young to remember Little 
Big Books, they consisted of a progression of 
photographs or drawings affixed to a spine, like 
a book, which created a “motion picture” when 
the reader held the book by the spine with his 
left hand and shuffled through the pages rap-
idly by bending the middle of the book toward 
the reader and quickly releasing the right side 
of the pages one by one.) That was “cutting edge 
technology” just 30 years ago.  About eight years 
later in 1990, working with Steve Yunker, we 
commissioned our first computer generated ac-
cident reconstruction, a very basic 18-second 
simulation of a head-on automobile accident, 
at a cost of $10,000, recognizing the risk that 
the trial judge might not even allow us to intro-
duce such novel evidence at trial. The cost of our 
computer-generated accident simulation was 
peanuts compared to the $250,000 price tag on 
a simple computer simulation of a plane crash 
in Detroit prepared by the defense team in that 
case, headed by Tom McDermott, at about the 
same time, which was admitted only over vigor-
ous objection by the plaintiffs. 

In contrast, today multimedia presentations 
during trial are so commonplace that virtually 
all new courtrooms have the built-in capacity to 
accommodate virtually any technology without 
the need for the trial team to bring to court any-
thing more than laptops and imagination.  Com-
puter simulations are routinely admitted as evi-
dence. And computer simulations could probably 
be generated by any computer savvy teenager 
with an iPhone for a fraction of the cost of the 
stick figure presentations that were considered 
high tech in the past. And, perhaps most im-
portantly, technology, if fairly and competently 
used, is embraced by the bench. As a result, trial 
lawyers generally no longer need to worry if well 
done high tech presentations will be allowed at 

trial. They will.
While trial technology has become more af-

fordable, and is now routinely admissible if it 
accurately represents what it purports to repre-
sent, many trial attorneys still prefer ‘low-tech” 
presentations, for some cases.  But there is no 
question that the trial lawyer’s “menu” of pre-
sentation options today ranges from the most 
basic techniques that have been used for hun-
dreds of years, like an easel, paper and pen,  to 
high tech multimedia extravaganzas, that would 
leave Steven Spielberg in awe. Therefore, the 
first question frequently asked is, what is more 
effective, high tech, low tech, or a combination 
of both. The answer, to the extent there is any 
uniform answer, is, “it depends.”

The contrast between the use of cutting edge 
multimedia technology and the old fashioned 
approach was demonstrated in a recent trial 
here in San Diego which pitted formidable foes 
Ed Chapin and Ken Sullivan against the equal-
ly able team of e robert (bob) wallach and Bob 
Dyer. I watched Sullivan and wallach’s closing 
arguments with particular interest, since the 
contrast between their respective use of technol-
ogy was no doubt as great as I will ever see. On 
the one hand, Sullivan was extremely proficient 
and effective with the multimedia presentation 
upon which his closing argument relied. In fact, 
Sullivan’s presentation was so professional and 
seamless, that when wallach stood up to begin 
his closing argument, his first comment was 
something to the effect that he felt as though he 
had just climbed out of the Matrix. What followed 
was a two- hour closing argument in which bob 
showed the jury just a single one-page exhibit.  
Both closing arguments were magnificent in 
their own ways. As for which presentation was 
favored by the jury....After weeks of deliberation, 
it could not reach a verdict.  While the need to 
retry the case may not be what Chapin, Sulli-
van, wallach and Dyer would have preferred, it 
does present the potential opportunity, for any-
one who is so inclined to witness firsthand the 
contrast I discuss above.

As Sullivan and wallach’s closing arguments 
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Consumer Arbitration Agreement Found 
Unconscionable As Case Law Develops Post Conception

Sanchez v. Valencia Holding Company, LLC, --- Cal. Rptr. 3d ----, 2011 WL 
5027488 (Cal. Ct. App. Oct. 24, 2011)

In what some will see as the latest in 
judicial hostility to arbitration, the Cali-
fornia court of appeal in Sanchez has held 
that a form consumer arbitration agreement 
widely used by auto dealerships throughout 
the state is unconscionable.  In so finding, 
the Sanchez court dodges the U.S. Supreme 
Court’s recent holding in AT&T Mobility 
LLC v. Concepcion, 131 S. Ct. 1740 (2011) 
that the Federal Arbitration Act (the “FAA”) 
preempts California law limiting the terms 
of arbitration on state public policy grounds, 
including class action waivers.

Sanchez also involved an arbitration 
agreement containing a class action waiver.  
In it, a consumer filed a putative class ac-
tion against an automotive dealership, alleg-
ing disclosure violations in the purchase of 
his vehicle.  The dealership moved to com-
pel arbitration and enforce the class action 
waiver.  Before the Supreme Court decided 
Concepcion, the trial court denied the motion 
on the ground the class action waiver was 
unconscionable under California law.  The 
dealership appealed, and while that appeal 
was pending Concepcion was decided.

The court of appeal in Sanchez did not 
address whether the class action waiver was 
unenforceable.  Instead, it affirmed the de-
nial of the motion to compel arbitration on 
the ground that the entire arbitration agree-
ment was unenforceable under the uncon-
scionability test articulated in Armendariz v. 
Foundation Health Psychcare Services, Inc., 
24 Cal. 4th 83 (2000).  The Sanchez court rea-
soned that even after Concepcion, “the doc-

trine of unconscionability is still a basis for 
invalidating arbitration provisions.”  San-
chez, 2011 WL 5027488 at *7.  “Thus, Con-
cepcion is inapplicable where, as here, we are 
not concerned with a class action waiver or 
a judicially imposed procedure that conflicts 
with the arbitration provision and the pur-
poses of the [FAA].”  Id.  

The Sanchez court then found the arbi-
tration agreement both procedurally and 
substantively unconscionable.  It found pro-
cedural unconscionability because: (a) the 
arbitration agreement was located at the 
back of the two-page contract in small font 
and reduced line spacing; and (b) it was part 
of a take-it-or-leave-it contract not open to 
negotiation.   

The court also found substantive uncon-
scionability because of the following four 
terms: 1) the losing party at arbitration can 
appeal to a panel of three arbitrators only 
if the award is $0 or exceeds $100,000; 2) a 
party can appeal any award of injunctive re-
lief; 3) an appealing party must advance the 
arbitration costs of appeal subject to a final 
determination by the arbitrator; and 4) self-
help remedies, including the right to repos-
session, are excluded from arbitration.  The 
Sanchez court concluded these provisions, 
though neutral on their face, are in practice 
one-sided in favor of the dealership.    

The Sanchez court refused to sever the 
four offending terms.  Instead, it concluded 
that the entire arbitration agreement was 
“permeated” with unconscionability and un-
enforceable.    

(see “New & Noteworthy” on page 10)

New and Noteworthy
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illustrate, the question, “how much technology 
is too little or too much?” is not susceptible to a 
simple answer. What I found upon reviewing the 
literature is the one thing upon which everyone 
seems to agree is, the answer is, “it depends.” 
But that begs the question “depends on what?” 
While I found no single credible answer to this 
question, and in fact concluded that any attempt 
to answer the question definitively was not cred-
ible, there are some “facts” (or conclusions that 
are universally accepted as facts) that can and 
should be added to the analysis when answering 
that question for any  particular case.

We live in a high tech society, in which most 
jurors receive information primarily, if not ex-
clusively, through one form of high tech media 

or another.  That is not subject to any serious 
debate. Nor does anyone who has studied the 
subject question that as a result, jurors’ expec-
tations are now that at trial, information will be 
presented to them in the formats to which they 
have become accustomed, which include all types 
of audio and visual media. As a consequence, the 
concerns of the past that too much technology 
will cause jurors to reach negative conclusions 
about the party using it, such as the party using 
more technology  has money to burn, or the par-
ty using more technology has an unfair advan-
tage over the other party,  have been dispelled. 
Rather, the competent use of technology, even 
sophisticated technology, is perceived by most 
jurors as the norm. Those who use technology no 

Tips
continued from page 8

In its first employment class action de-
cision of the post-Dukes v. Walmart era, the 
ninth circuit reviewed the standards for class 
certification in a gender discrimination law-
suit.  In this action, the district court certified 
a nationwide class consisting of current and 
former female Costco employees who had 
been denied promotion to general manager 
or assistant general manager to seek injunc-
tive relief, compensatory damages, and back 
pay in 2007.  

The ninth circuit vacated the class cer-
tification order with regard to the district 
court’s findings on commonality and typical-
ity, and concluded the district court had ap-
plied the incorrect standards.  The court held 
the rigorous analysis required by Dukes to 

New and Noteworthy

 Applying Dukes, the Ninth Circuit Directs Lower Courts 
to Rigorously Examine the Merits of Class-Wide 

Discrimination Claims at Class Certification Stage
Ellis v. Costco (9th Cir. 2011) 657 F.3d 970.  

determine commonality mandates that the 
district court weigh the merits of the class-
wide discrimination claims to the extent that 
they overlap with class certification issues on 
remand.  The court opined that the plaintiff 
must show that there is “a common question 
that will connect many individual promo-
tional decisions to their claim for class relief.”  
The court must resolve any factual disputes 
necessary to determine whether there was 
“a common pattern and practice that could 
affect the class as a whole.”  With regard to 
typicality, the court opined that a named 
plaintiff ’s claims are not typical if the named 
plaintiff is subject to defenses which are not 
typical of those that may be raised against 
other members of the proposed class. 
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Tips
continued from page 10

longer draw unwanted attention to themselves 
as a result. Rather, it is those who do not use 
technology proficiently who are at risk of creat-
ing a jury bias.

With regard to all of the conclusions ex-
pressed here, and in the literature upon which I 
rely, there are exceptions and qualifications. The 
premise that those who do not use technology 
will have a strike against them in today’s world 
is true, but to various degrees, depending upon 
a number of other factors. It is true that jurors 
today want to, expect to, and need to, be stimu-
lated more today than in the past if the goal of 
obtaining their attention, comprehension and 
retention is to be achieved. And technology helps 
do this. But in simple cases, or cases that can be 
presented in a short period of time, the advan-
tages of the use of technology may not outweigh 
the disadvantages, which primarily involve cost 
and the time involved to create, set up, and pro-
ficiently present the technology. Additionally, the 
ability of the lawyer to present his or her case in 

an interesting, comprehensible and memorable 
fashion with nothing but low tech methods var-
ies considerably form lawyer to lawyer. But it 
certainly can be accepted as true that as cases 
get longer and issues get more complex and dif-
ficult to remember, the use of multi-media pre-
sentations becomes more beneficial.

The most compelling, and irrefutable, argu-
ment favoring the use of multimedia technology 
at trial, is its undeniable impact on retention. 
Studies going back a century have verified that 
individuals retain somewhere between 50% and 
80% more information if the information is de-
livered visually and orally, more so if delivered 
visually and orally at the same time, as opposed 
to simply delivered orally. 

Thus, high tech, multimedia presentations 
generally will be remembered better than the 
alternative. This, of course, assumes that they 
do not distract from the presentation of the in-
tended message. Multimedia presentations that 
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Budget
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The panel does expect San Diego courts to 
make it through this fiscal year with little im-
pact on services, but after that the court needs to 
find a way to operate with an additional 20 per-
cent budget cut.  There are already 270 fewer em-
ployees working for the court system than there 
were just five years ago.  The additional cuts are 
going to make it extremely challenging to meet 
the court’s goal of avoiding staff furloughs, court 
closures, or further reduced hours.  

Real World Challenges
Judge Barton answered the question on ev-

eryone’s mind by providing his view of the “real 
world” challenges faced by the court system.  
The severe staff reductions are going to mean 
delays in getting filings and court papers pro-
cessed.  This delay will almost inevitably impact 
the court’s ability to move cases through system.  
The system is currently at capacity and further 
cuts, Judge Barton fears, will be the “straw that 
breaks the camel’s back.”  The cumulative stress 
of the cuts over the last five years and the fact 
that all efficiencies possible have already been 
realized lead to worry about the future. 

Judge Lewis expressed her concern that the 
cuts, and resulting delays, are going to create 
even longer waits for motion dates on civil calen-
dars.  As of the date of the program in mid-Sep-
tember, civil departments were setting law and 
motion dates into December and January.  The 
individual civil departments are reaching their 
absolute breaking point for motion workload.  
The budget and staffing problems are compound-
ed by the fact that lawyers are getting more cre-
ative, and cases are getting more complicated re-
sulting in difficult and time consuming motions.  
Judge Lewis is grateful that she doesn’t have to 
deal with many discovery motions because prac-
titioners in San Diego are relatively good about 
working out their discovery differences.  The real 
difficulty is the work on substantive and disposi-
tive motions.  In any given week Judge Lewis 
has eighteen motions to decide, half of which are 
motions for summary judgment.  One thing prac-
titioners in San Diego can do to help is to apply 
the spirit of cooperation and compromise seen in 
discovery matters, and apply it to substantive 

motions by taking a hard look at the issue and 
see if there is a way to work it out informally 
with the other side.  Judge Lewis suggested that 
demurrers are a particularly good candidate for 
this type of approach.  

Judge Barton and Judge Lewis agree that the 
San Diego courts want to keep the current delay 
reduction initiative in place and maintain the 
stellar results of the initiative, which currently 
sees 75 percent of all civil cases resolving within 
one year.  This will be extremely challenging if 
budget cuts result in further staff reductions.  
Currently, each civil independent calendar judge 
maintains a caseload of between 580-700 cases.  
The departments are managing relatively well, 
but the real tension point is dealing with the in-
credible civil motion workload and getting dates 
set for those motions.  The first place civil prac-
titioners are going to see the impact of the re-
duced court staff will be longer and longer waits 
for motion dates.  Judge Barton likened it to the 
episode of I Love Lucy where Lucy and Ethel try 
to keep up with the chocolates on the conveyor 
belt and are eventually overwhelmed.   The mo-
tions just keep coming faster and faster, and the 
courts are doing their best to try to keep up.  

Possible Solutions
In response to an inquiry about the court’s 

ability to raise fees to help mitigate the impact 
of budget cuts, Mr. Roddy shared with the au-
dience that individual courts have no indepen-
dent latitude to raise fees to what the market 
will bear for that geographic area.  Any court fee 
increases must be statewide.  While the issue of 
raising fees is certainly being explored, there is 
tension between having fees high enough to keep 
the courts running, but low enough that they do 
not bar access to the courts.  

What about the court’s popular mediation 
program?  Mr. Roddy said that everything is on 
the table, but there is little appetite for elimi-
nating the mediation program.  As Judge Bar-
ton pointed out, cutting the mediation program 
would likely be penny wise but pound foolish.  
The court may save some money cutting the pro-
gram, but would then have to bear the costs as-
sociated with the 30 to 40 percent of cases still in 
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the system that would have settled if the media-
tion program were available. 

Judge Enright pointed out that in every dif-
ficulty, there is opportunity and that all is not 
gloom and doom.  The court is making tremen-
dous progress digitizing court records and get-
ting the e-filing system up and running.  These 
moves are expected to result in significant costs 
savings for the court and increase convenience 
for practitioners.

By November 2 of this year, all downtown civil 
departments were to be digitized.  Judge Barton 
expects that by the middle of next year, e-filing 
services will be made available to practitioners 
on a rolling basis until all departments support 
the service.  The courts realize a huge cost sav-
ings when papers are filed electronically.  Your 
friendly neighborhood attorney service may not 
like it, but e-filing is much easier on the court.  
Since many practitioners are already familiar 
with e-filing in federal court, the convenience and 
cost savings for both the court and practitioners 
should mean e-filing will catch on quickly.

What You Can Do
Judge Barton ended the program by thank-

ing San Diego’s legal community for being an out-
standing group of people, and offering one more 
way the legal community can help the courts.  
The judiciary has no constituency to call upon 
to fight for the cause of the courts, so it needs 
practitioners to mobilize on its behalf.  Judges 
encouraged practitioners to lobby the California 
Legislature to make funding the courts a priority.  
If you have contacts with the state legislature, 
reach out to them and get the word out.  If you 
don’t have contacts with the legislature, Judge 
Enright suggests, “make them!”   San Diego is 
not in circumstances quite as dire as some other 
courts in the state, and Judge Enright believes 
San Diego courts will meet this challenge, but 
the court needs the help of the legal community 
to make it happen. 

Jessica A. Chasin is an Associate with Wilson 
Turner Kosmo LLP.  She specializes in defense 
side employment law.
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are interesting and captivating, but don’t really 
communicate the message needed to persuade 
the jurors, can do more harm than good. Like-
wise, high tech presentations which are not made 
proficiently will not only lead the jury to ques-
tion the presenter’s competence and credibility 
generally, but will cause the intended message 
to be lost amidst the confusion that will be cre-
ated if equipment isn’t working, or the operator 
doesn’t know how to use it properly. (The moral, 
of course, is whatever means you use to present 
your case, make sure it is presented smoothly 
and without the distraction caused by equipment 
failure, operator error, or anything else that im-
pairs the lawyer’s ability to quickly locate and 
put the evidence before the jury, whether a ex-
hibit board, or a computer simulation.) 

It is also reasonable to conclude, as the re-
search does, that multi-media or other high tech 
presentations are more likely to capture and 
retain the jurors’ attention. But it will do no 
good if the jurors are spellbound by a presenta-
tion which, in the end, leaves them wondering, 
“What was the point of that?” The trial lawyer 
must not think that the use of technology will 
somehow carry the day, independent from the 
facts or arguments the technology is intended to 
communicate.  And it is a mistake to believe, as 
many trial lawyers do, that a PowerPoint pre-
sentation containing 100 or more slides is going 
to keep the jurors’ attention, or for that matter, 
effectively communicate the key facts, law and 
arguments. The essential points are easily lost 
within a lengthy Power Point presentation and 
may leave the jurors so overwhelmed with infor-
mation that the presentation has not done what 
it was intended to do—help the jury focus on 
whatever the trial attorney believed was most 
important.

All of this leads me back to where I began, 
those closing arguments of Ken Sullivan and e 
bob wallach, and in particular to wallach’s clos-
ing argument in which he showed the jury a sin-
gle piece of paper by holding it up for the jury to 
see as he walked it back and forth in front of the 
jury box. What was he thinking, I wondered? So 

I asked. And wallach’s answer made me realize 
what virtually all of the research ignores—what 
is it that really wins or loses lawsuits? And, how 
does a trial lawyer best present his or her case 
to achieve that objective?

Anyone who knows wallach, who has prac-
ticed law for more than 50 years, knows it would 
be a mistake to assume his decision not to use 
technology in his closing argument was the re-
sult of a lack of computer savvy. The fact is, wal-
lach doesn’t go anywhere without his Mac lap-
top in hand, and types into it as feverishly as 
any new associate during meetings and similar 
occasions. Likewise, wallach’s decision to employ 
the ultimate low tech approach in his closing ar-
gument wasn’t because he was unaware of the 
statistics regarding the increased retention that 
flows from the use of visual or oral and visual 
presentation techniques. After teaching trail 
advocacy for decades, he knows the studies and 
their conclusions well.

So, what was it that caused wallach to use a 
technique that he knows will result in the jury 
retaining only a fraction of the “facts” it would 
retain if he used other methods? And why didn’t 
wallach worry about whether his approach 
would stimulate and entertain  the jury as well 
as the more high tech methods of communica-
tion upon which he knows jurors rely in their 
everyday lives? wallach’s answers caused me to 
stop and remember that, as has been true since 
man first begin presenting their disagreements 
to their peers, what wins or loses lawsuits is not 
reason, but emotion. 

Research demonstrating jurors’ expecta-
tions that they will be entertained, statistics 
proving that technology can increase retention, 
or similar research are informative, but they 
don’t address the most important question, what 
will best achieve the trial lawyer’s objective to 
make the jurors’ emotionally committed to his 
or her client’s cause? Wallach’s reason for us-
ing the approach he did in his closing argument 
was very simple. When he sat down at the end 
of his argument, he wanted the jury to conclude 
that it would be unfair for his client to lose. If 

(see “Tips” on page 18)
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more information supporting the continuance 
that the parties provide in the stipulation and 
supporting declarations, the greater the likeli-
hood that it can be granted on the papers with-
out the necessity of an ex parte appearance.

Similarly, on default judgments, the plaintiff 
is encouraged to submit a complete default judg-
ment package, with the plaintiff declaration, 
prove up, and other supporting evidence.  Judge 
Dato does not rubber-stamp default judgments, 
so make sure that all support for the default 
judgment is submitted.  Additionally, if seeking 
punitive damages, make sure the default judg-
ment package contains admissible evidence of 
the defendant’s net worth.

Finally, Judge Dato’s general philosophy on alter-
native dispute resolution is that the parties should be 
pursuing it; and, if they are not, they should be ready 

to explain why not.  Mindful of the rules precluding a 
judge from requiring an objecting party to spend money 
on private ADR, Judge Dato will general refer cases to 
the Court Mediation Program or a judicial settlement 
conference.  Parties are encouraged to meet and con-
fer in advance of the case management conference and 
to pre-select an agreed-upon mediator (this process is 
now available on the court’s website: www.sdcourt.
ca.gov).

Law & Motion 
Like most of the IC departments, Judge Da-

to’s law and motion calendar is scheduling about 
five months out.  This is due to the increasing vol-
ume of motions generally, and complex motions 
in particular.  Judge Dato’s courtroom has made 
changes to increase law and motion capacity and 
is hoping those changes will provide some relief 
soon.  To that end, parties who resolve motions 
by stipulation or withdrawal are encouraged to 
notify his department as soon as possible so that 
the hearing can be taken off-calendar, enabling 
the Judge to reallocate his resources to other 
matters.

Judge Dato’s research attorney, Susanne 
Washington, shares a similar civil litigation and 
appellate practice background.  The two collabo-
rate on motions, discussing the cases and issues 
and tentative rulings before they are issued on 
Thursdays.  They also agree that routine evi-
dentiary objections are inefficient and a waste 
of resources.  Parties are encouraged to dispense 
with the distracting, insignificant objections and 
focus on the particular items that are critical.  
Other tips for motion practice in Judge Dato’s 
courtroom:

Attach important documents if referenced in 
your brief (including the complaint).

Submit a three-ring binder of exhibits to the 
department (rather than Acco-fastened exhibits).

Make sure that the separate statement and 
NOL evidence is cited accurately and thoroughly 
in the points and authorities.

Do not object if it does not matter.
Put all deposition excerpts for the same wit-

ness under the same exhibit tab and in page or-
der. 

(see “Brown Bag” on page 16)
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Brown Bag
continued from page 15

Judge Dato and Ms. Washington have had no 
experience with electronic copies of points and au-
thorities and/or separate statements with hyper-
links, but think they might be useful as the court 
transitions to electronic data storage this month.

Judge Dato understands the value in the de-
murrer process and will take the time and ef-
fort to issue a ruling that includes suggestions 
regarding necessary amendments.  He then uses 
that ruling for the foundation of evaluating suc-
cessive demurrers.  If a party plans to file a suc-
cessive demurrer, Judge Dato will look for that 
demurrer to specifically identify how the amend-
ed pleading did not comply with his ruling on the 
earlier demurrer.

On discovery motions, if the parties are truly 
at an impasse they are encouraged to schedule 
a meet-and-confer with the Judge, where he will 
give his tentative thoughts and possibly fashion 
a workable resolution.  The parties can schedule 

(see “Brown Bag” on page 17)

an ex parte meet-and-confer with the Judge be-
fore or after filing their motion papers, but the 
parties should file a short statement in advance 
of the meet-and-confer ex parte that provides a 
focused preview of the key issues.  Unfortunate-
ly, the vast majority of discovery disputes are 
not substantive but rather are due to the law-
yers not getting along.  Given the budget con-
straints and over-burdened court docket, these 
“sandbox fights” are frustrating to the judges.  
As such, Judge Dato pays particular attention to 
the meet-and-confer correspondence to ascertain 
who took the first unreasonable position.  He 
strongly encourages lawyers to re-review meet-
and-confer correspondence before sending it to 
the other side.  The meet-and-confer process is 
supposed to be a cooperative process of resolu-
tion – not posturing for a motion to compel.

Finally, Judge Dato appreciates good writ-
ing that concisely frames the key issues without 
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legalese and jargon.  He appreciates reading a 
good story in the briefs – but beware of fiction.  
If your story does not comport with the record 
or the facts, or stretches the facts too far, it will 
stigmatize you as disingenuous.  Additionally, 
keep in mind that judges are generalists, so be 
sure to include specific applicable law and nec-
essary factual explanations in specialized areas.  
Also, for oral argument, remember Judge Dato’s 
appellate background.  He enjoys dialogue with 
the lawyers, issues tentatives that focus on ques-
tions and concerns he may have, and offers hypo-
thetical scenarios – so be prepared to engage at 
oral argument.

Facts at a Glance
Appointed by Governor Gray Davis to the •	
San Diego Superior Court in October 2003
Presiding Judge, Appellate Division•	
Assigned to IC Department 67•	
Former appellate court staff attorney with •	

Justice Howard B. Wiener of the California 
Court of Appeal, Chief Justice Rose E. Bird of 
the California Supreme Court, and Associate 
Justice Mathew O. Tobriner of the California 
Supreme Court
Served as adjunct professor at University •	
of San Diego School of Law and California 
Western School of Law, appellate practice 
and advocacy
Certified Appellate Law Specialist in private •	
practice
A.B. from San Diego State University•	
J.D. from the University of California at Los •	
Angeles
Marisa Janine-Page is a partner at Caldarel-

li Hejmanowski & Page and the treasurer of 
ABTL San Diego.  Her practice is primarily com-
plex business and employment litigation with an 
emphasis on securities and class actions. (mjp@
chplawfirm.com)
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the jurors’ were emotionally committed to that 
proposition, they would find their way through 
the facts, law and arguments to the desired re-
sult. As any marketing expert knows, people buy 
on emotion and then rationalize their decision 
with whatever facts they need to cobble together 
to justify making it. Wallach believed in that 
particular case, in light of what that particular 
jury had seen and/or been told, he could influ-
ence the jurors’ emotional response to the case 
and the parties by communicating to them as he 
did, conversationally, personally and simply. He 
wasn’t concerned about what facts they would or 
would not retain and he could judge as he spoke 
to them whether he was boring them, and if so, 
react as needed. In other words, he ignored all 
the research and studies, and did what he knew 
he needed to do after trying 230 jury trials to 

Tips
continued from page 14

verdict.
I realize now that I was mistaken when I 

wrote at the beginning of this article that I was 
not going to rely on the sage advice or wisdom of 
some very experienced mentor to provide “tips 
from the trenches” regarding the use of tech-
nology at trial.  As it turned out I did. And that 
proves once again the importance of tapping into 
the experience of great trial lawyers like walach. 
For, without the benefit of his half of a century 
as a trial lawyer, I would have succumbed to the 
temptation to believe trying cases is a science 
that can be studied and diagramed and mas-
tered by trial lawyers, as a computer would solve 
a math problem. It isn’t. And all the technology 
in the world will never change that. s

Mark C. Mazzarella is a trial attorney with 
Mazzarella Lorenzana LLP, and is a former 
president of ABTL - San Diego.

It’s that time of year again!  ABTL San Diego is pleased and excited to participate in the Juvenile Court’s Juvenile 
Delinquency and Dependency Incentive Program.

  
Gift cards are given to program participants upon successful completion of the program’s phases.  Gift cards for 
movies, iTunes, fast-food chains, Target and WalMart have been requested by the court.  The amounts requested 

for the cards are $10, $15, $20 and $25. 
 

Let’s make this effort a great success!  Please bring your gift cards to the ABTL dinner program on December 5, 
2011. If you’re strapped for time, we’ll be happy to do your gift card shopping for you. Just drop donation in 

collection basket at the ABTL Dinner on December 5, 2011.  

You can also send your donation to ABTL San Diego, PMB #386, 1010 University Avenue #113, San Diego, CA 
92103. If sending a check, please note in the memo section “ABTL Holiday Donation Program.” 

Please make donations no later than December 15, 2010, so we’ll be able to get them to
 the Juvenile Court before the holiday.

Questions Please contact Pat Schmidt at (619) 948-9570 or abtlsandiego@yahoo.com 

Juvenile Delinquency and Dependency Incentive Program Donations
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